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I. Protecting the Structure of the Dialogue 

[W]e can only convince an interlocutor if at some point he shares our understanding of the language concerned. If he does 
not, there is no further step to take in rational argument . . . . 
  
- Charles Taylor1 
  
  
Law is a process of Bounded Adaptation.2 The law that exists at any given moment is constantly driven to adapt to changing 
circumstances within the framework of what has gone before. The boundaries of that framework are policed by the necessity 
of articulating an interpretation in a way that gains general acceptance. It is the need to effectively articulate a common logic 
that mitigates the distortion of personal perspective. This articulation and confirmation is essential in a system that claims 
allegiance to precedent, and it reinforces our ability to serve that allegiance. 
  
This process of Bounded Adaptation cannot proceed effectively without an adequately structured dialogue that will promote 
the flow of information and *290 analysis. Expounding a common logic and testing it through the various spheres of 
acceptance requires a medium of communication that allows a meaningful exchange. 
  
Nowhere is this dialogue more challenging than at the intersection where law and science interact in the form of patents. 
When the subject of the case is wrapped in complex and unfamiliar terms, it is tremendously difficult for legal actors to 
grapple with the theoretical content of the dispute. There is a temptation to parrot language from the briefs rather than wrestle 
with and triumph over the essence of the problem and its implications for the unfolding legal doctrines. 
  
Communication at the intersection of law and science will always be tremendously challenging. Nevertheless, there are 
elements of the current patent system that substantially exacerbate the problem. These include a deeply engrained tradition in 
which patent language is written in complex codes and an inclination towards increasing structural insularity for the courts 
that hear patent cases. 
  
If legal actors lack sufficient information to develop doctrinal adaptations and to test those adaptations, the communication 
that is essential for the development of effective legal doctrine can easily break down. Given the challenges of effective 



 

 

dialogue at the law and science interface, the law should move towards requiring that patent drafters describe scientific and 
technological issues in plain language, wherever possible. Plain language patents will not solve the myriad of problems 
involved in patent interpretation. Nevertheless, at this critical juncture where law and science must interact, appropriately 
structuring the dialogue will be essential for ensuring the adequate unfolding of legal doctrines. 
  

II. Speaking a Common Language 

In patent drafting, which embodies some of the most challenging aspects of translation at the law and science interface, a 
move towards plain language would be a significant improvement. If legal actors cannot understand the full implications of 
the terms being used, they cannot do an adequate job of considering the legal questions surrounding the precedents. They are, 
in essence, flying blind. 
  
In explaining this proposal, it is important to note that most legal actors have no scientific expertise. District court judges 
charged with patent interpretation are unlikely to have any scientific expertise.3 The same is true for the jurors, who must 
decide other elements of patent cases.4 Even the specialized judges of the Federal *291 Circuit may have little knowledge or 
experience relevant to a particular case.5 Most Federal Circuit judges have neither a technical background nor patent 
experience when they are appointed to the bench.6 For those who do have some scientific training, their training may have 
occurred decades before, an eternity away from modern computer and genetic technologies. 
  
Finally, whatever training a judge may have will relate to certain areas of patent law but not to others. As one commentator 
noted, “A patent litigation relating to a modern chipset bears little resemblance to a case where the invention at issue is the 
derivation of a yeast species for the production of a recombinant protein nutritional supplement that makes farm-raised 
salmon pink.”7 For those without a science background, it is easy to assume that training and expertise in one scientific field 
confers wisdom in all scientific fields. Other than perhaps creating a lack of fear, however, knowledge in one scientific area 
does not necessarily translate into knowledge in another. 
  
Some judges are remarkably skilled at translating scientific lingo into concepts that can be molded into legal doctrine.8 For 
most legal actors, however, the challenge of penetrating scientific jargon creates a tendency to defer to scientists and to avoid 
delving deeply into the essence of the case.9 
  
Parroting technical language can obscure an inability to grasp the full meaning and implications of an issue. It creates the 
temptation to engage in a form of sophistry, to speak in what Nussbaum describes, in the context of philosophy, as a 
seductive, jargon-filled way that leads us to believe we have mastered something deep for having learned to use the jargon.10 
We cannot effectively engage in the process of interpretation and adaptation unless we are speaking a common language. 
  
Jargon is also the perfect vehicle for strategic behavior. It allows legal actors to use broad open-ended language and then 
argue later that whatever position they *292 wish surely falls within the language chosen.11 As one international patent 
examiner noted in frustration, “In these claims, the numerous variables and their voluminous, complex meanings and their 
seemingly endless permutations, makes it virtually impossible to determine the full scope and complete meaning of the 
claimed subject matter . . . [and thus,] it is impossible to carry out a meaningful search on same.”12 
  
The problem is not just that patents are written using scientific language; patents also are written in the form of an arcane 
code. Claims are written in a single sentence,13 making the language tremendously convoluted. In addition, words have 
particularized meanings14 that will be understood only by the properly initiated. 
  
For example, patent applicants must describe the best mode of making their invention.15 In describing that mode, applicants 
may explain a manner and process of making the invention that they have not actually engaged in but that they believe is the 
best mode.16 The code for signaling the difference between work that an inventor has actually engaged in and work that an 
inventor has not involves verb tense.17 
  
Subtle verb changes are unlikely to mean much to the uninitiated, regardless of whether that person has a science degree. It 
would be so much clearer and simpler if the patent applicant said, “This is an example of what we believe the best mode of 
making the invention should be, although we have not yet performed each step in this precise order.” 
  
*293 Patent law’s word interpretation can be downright incomprehensible under common sense notions of language. For 



 

 

example, in the recent case of Baldwin Graphic Systems, Inc. v. Siebert, Inc., the Federal Circuit interpreted the phrase “a 
pre-soaked fabric roll.”18 In overturning the lower court’s interpretation of the phrase, the Federal Circuit explained that the 
indefinite article “a” can mean “one or more” unless the patent holder evinces a clear intent to limit the meaning of the 
word.19 The court noted the following: “That ‘a’ or ‘an’ can mean ‘one or more’ is best described as a rule, rather than merely 
as a presumption or even a convention.”20 
  
Patent law is full of such code-like communication. For example, suppose a patent holder describes an invention as 
comprising x, y, and z components. Now, one might think that the invention is made up of only x, y, and z. Not so. 
“Comprising” is in an open-ended code word representing the fact that the invention could include elements not actually 
listed.21 The word “consisting” is the proper code word used to indicate that the elements listed are the only elements.22 
  
Rather than trying to parse the difference between an invention “comprising” something and an invention “consisting” of 
something, one could simply use plain language to explain that the components “include but are not limited to the following.” 
A plain language description not only communicates more clearly to those who must interpret the patent, it also increases the 
pressure on patent holders to actually define what they are trying to claim, rather than leaving the claim open-ended with the 
intention of filling in the gaps as other products emerge on the market.23 
  
Most importantly, plain language allows judges to more easily understand the implications of their decisions and puts 
pressure on judges to take responsibility for those decisions. In particular, for judges who do have technical expertise, a plain 
language system avoids the temptation to suggest “we in the club know it when we see it, and that is good enough.” The 
requirement for clear and plain communication keeps legal actors faithful to supportable logic rather than subject to the 
whims of prejudice masked in obscurity. 
  
*294 It is ironic that in our efforts to increase the status of the legal system, we risk creating the opposite effect. As one 
scholar has noted in the social science world, using ordinary words with specialized meanings has a tendency to evoke 
contempt.24 Those outside the specialized field frequently respond with anger or condescending amusement.25 Yet the legal 
system is using such specialized meanings in a forum that can never contain only relevant specialists. To the extent that the 
coded language flows from patent law, it risks drawing the contempt of inventors who see the system as strangely distorted. 
To the extent the coded language flows from scientific usage, it risks drawing the contempt of the non-scientists who must 
ponder the cases, including judges, law clerks, and jurors, not to mention members of Congress and the popular press. Thus, 
the specialized code language of the patent law system may be ineffective not only as an approach to a properly functioning 
legal system, but also as a method of enhancing law’s image. 
  
The legal system already has a good model for requiring that participants draft in plain language. Since 1998, the Securities 
and Exchange Commission (SEC) has required companies to draft key sections of their disclosure documents in plain 
language.26 The program has turned ponderous, impenetrable documents into more understandable communications.27 The 
same spirit, although perhaps not precisely the same approach, could be applied to patents. 
  
As with the SEC’s program, implementing a plain language standard for patents might be possible with regulatory action, 
rather than legislative action. The Patent and Trademark Office (PTO) has authority to govern the conduct of proceedings 
before its office, including the proper form of a patent application and requirements for additional information.28 The Federal 
Circuit already has interpreted this authority broadly, finding that it includes the right to demand a zone of information 
beyond what is material to patentability and beyond what is directly *295 useful for supporting a rejection or conclusively 
deciding the issue of patentability.29 
  
The penalty for failure to comply with plain language requirements need not be draconian. It would be unfortunate if such 
requirements became an additional weapon in the arsenal of aggressive litigators trying to overturn a patent. Rather, the PTO 
could enforce the plain language requirement by requesting that patent holders rewrite jargon-laden applications as part of the 
back-and-forth requests for information during the patent examination process or by denying expedited review for those who 
refuse to comply.30 
  
With SEC disclosure documents, the goal is to translate words that reflect financial transactions and embody limitations on 
legal liability into language that a person with no legal or financial training can understand.31 With plain language patents, the 
goal is to translate scientific jargon into language that a legal actor with little or no scientific background can understand. 
  
Clarifying science is certainly a challenge, but the process of translation from one field to the next is a challenge faced by 



 

 

fields other than science. As Nussbaum has noted, philosophy is sometimes written in a fussy and jargon-laden way, leading 
people to think that it has nothing to offer the person immersed in life.32 Nevertheless, the history of medical ethics in the 
United States shows that philosophers are perfectly capable of learning what they need to learn in order to speak to 
professionals in other disciplines.33 
  
Before I am burned at the stake for heresy, I should explain the limitations of what I suggest. Plain language patents will not, 
by any stretch of the imagination, *296 solve all of problems in patent interpretation.34 Language will always be subject to 
varying interpretations, no matter how clear and plain one tries to make it. Moreover, patents by their very nature describe 
something innovative. Many patent holders find themselves in the difficult position of trying to use existing language to 
describe something that did not exist when the language was developed.35 
  
It is also true that an invention described in a patent frequently must be compared to products that did not exist at the time of 
the patent. This makes patent drafting a particularly challenging enterprise, which could suggest that we should give drafters 
some leeway to speak in strange tongues. Applying precedent to circumstances that did not exist at the time the precedent 
developed, however, is the essence of interpretation throughout the legal system.36 Patents are no different from other 
precedents, such as cases, codes, and constitutions.37 In short, patent law, like any other area of law, is essentially a process of 
legal interpretation, which must be carried out in the common language of such interpretation. 
  
There are some who would suggest that such an enterprise is doomed from the start. Philosophers such as Lakoff and Winter 
argue that there are no concepts or categories that humans share on an innate level but only metaphors built through social 
consensus.38 These things do not exist on an abstract level but are formed by *297 our experiences and by the words chosen 
to describe those experiences.39 Words are “metaphorical mappings” that actually create our understanding of something, 
rather than merely identifying it.40 This is true for abstractions like justice, as well as concrete categories such as food. 
  
From this perspective, the notion of speaking in a common language would make little sense. There would be no concepts 
generally shared and therefore no commonly shared language. In particular, the experiences of scientists and lawyers would 
vary so greatly that no common language would be possible. 
  
This notion, which I would call Conceptual Indeterminacy, has been sharply criticized. A favorite example of mine is 
Penner’s response to Lakoff’s analysis of lust. Lakoff argues that the concept of lust exists only as a construct of the 
metaphors we use to describe it, including animal heat, insanity, and automobile motors.41 It does not exist in some abstract, 
independent manner, but its identity and form are created by the linguistic devices chosen to describe it and by the 
experiences from which we choose those devices.42 
  
Penner is doubtful that concepts are so dependent on experience and linguistic devices for their existence.43 After all, says 
Penner, both he and the !Kung tribesmen would both be able to realize that Fred over there is behaving in a lustful fashion to 
Beatrice, even though the tribesmen have never seen an automobile.44 Thus, they will be able to understand each other’s 
concept of lust, even if the metaphors used to describe those concepts arise from experiences that cannot be shared.45 
  
Although fairly basic, the tribesmen example helps to bring home the notion that concepts can exist in an independent, 
enduring fashion outside of our language or experience. As Fodor explains, “[T]he concept isn’t coming from the 
environment, it’s coming from the organism.”46 
  
Most important, to the extent that experiences do differ, we need to be particularly wary of using language and metaphors 
that will be untranslatable outside of whatever common ground exists. Scientific jargon ensures lack of translation in a legal 
setting. 
  
*298 Some who argue for Conceptual Indeterminacy extend this notion to argue that the language chosen in law is itself 
transformative.47 Different metaphors brought into case opinions alter the understanding of the legal doctrine itself and the 
view of behavior that should or should not be tolerated.48 
  
Although legal metaphor can be tremendously powerful, it does have its limits. If law could transform by metaphor, the 
public by now should be able to accept unauthorized music downloading as “theft.” Nevertheless, only a few persistent folks, 
like those whose parents are law professors, actually behave in a manner that manifests equating music downloading with 
stealing from a department store. 
  



 

 

Similarly, as Penner notes, some legal metaphors fail because they are simply counter to our innate understanding of the 
concepts.49 For example, attempts to characterize rape as just another form of theft may have failed because they run counter 
to our innate conceptualizations of different actions.50 To the extent that such strongly held conceptual views exist, it will be 
critical to ensure that we are translating scientific concepts properly so that we know when we are treading on those concepts 
that we will be unable to share as a society.51 
  
In short, speaking a common language would be a valuable step towards ensuring the proper unfolding of legal analysis. 
Nevertheless, there are surely those who will view the idea of describing science in common language as entirely unrealistic. 
From this perspective, my comments would fall on the far end of the spectrum, somewhere between dangerous heresy and 
delightfully appealing myth. For them, I would simply note Popper’s observation that even myths may contain important 
truths.52 
  

III. Avoiding Structural Insularity 

While language can affect our ability to have a coherent and effective legal conversation, structural elements of the legal 
system also play an important role. Tribunals that are isolated and insulated are more likely to succumb to troubling *299 
temptations. It becomes easier for them to hide behind technical lines and technical terms rather than engaging in the type of 
hard analysis necessary to grapple with difficult legal dilemmas. 
  
The strongest example of this problem can be found in the tribulations of the modern Federal Circuit. Congress created the 
Court of Appeals for the Federal Circuit in 1982 and designated, among other things, that the court would hear all circuit 
level patent appeals.53 The Federal Circuit was intended to bring rationality and uniformity to federal patent appeals, on the 
theory that an appellate group with greater experience in this challenging area could produce a more coherent body of law.54 
In particular, Congress was concerned about the inconsistency with which federal appeals courts upheld or overturned the 
validity of patents.55 
  
The Federal Circuit, hailed with such great enthusiasm at the time of its founding, has received unrelenting criticism in the 
subsequent decades. The Circuit has failed to provide consistency in patent law in general or in the question of patent validity 
in particular.56 Most troubling, the Federal Circuit has proven *300 incapable of resolving the disagreements and 
inconsistencies that arise within the circuit, allowing splits among panels to fester unresolved across decades. 
  
Consider the disarray in Federal Circuit doctrine related to so-called product-by-process claims. As a general matter, patent 
claims are divided into claims for the product, that is, for a particular item of inventions no matter how it is made, or claims 
for a process, that is, for a method of doing something.57 A third category of claims is called product-by-process.58 In 1991, a 
Federal Circuit panel ruled in the Scripps Clinic & Research Foundation v. Genentech, Inc. case that a product-by-process 
claim would cover not only the product made by the process specified but also the product made in any other manner.59 The 
panel decision appeared questionable, in light of earlier case precedent, including an old nineteenth century Supreme Court 
decision.60 One might also argue that the decision appeared questionable in light of the common sense notion of the words 
“product-by-process,” but as noted above, common sense does not always prevail in patent law. 
  
In the year after Scripps, a different Federal Circuit panel ruled to the contrary that product-by-process claims cover only the 
product made by the process specified.61 The later case was entitled Atlantic Thermoplastics Co. v. Faytex Corp.62 In Atlantic 
Thermoplastics, the panel acknowledged the earlier Scripps decision but argued that Scripps was not binding on the grounds 
that “[a] decision that fails to consider Supreme Court precedent does not control if the court determines that the prior panel 
would have reached a different conclusion if it had considered controlling precedent.”63 In other words, the Atlantic 
Thermoplastics panel argued that if a prior panel decision disregarded precedent, later panels were not obliged to follow it.64 
  
The issue should have been ripe for consideration of the full Federal Circuit en banc, either on the merits of the definition of a 
product-by-process claim or on *301 the precedential question of whether a panel of the court is allowed to ignore a prior 
panel’s decision. The Federal Circuit denied a rehearing en banc nevertheless, prompting an angry dissent from one member 
of the court that regardless of the merits of the matter, the second panel’s action is not only insulting to colleagues on the 
prior panel, “it is mutiny. It is heresy. It is illegal.”65 The broader court, however, was unmoved.66 
  
The Federal Circuit’s resistance to precedent is also evident in the doctrine of patent misuse and its relationship to antitrust 
law. Prior to 1986, courts had defined patent misuse as an impermissible attempt to expand the time or scope of the patent.67 



 

 

In the 1986 case of Windsurfing International, Inc. v. AMF, Inc., however, Chief Judge Markey of the Federal Circuit 
changed the definition to an impermissible attempt to expand the time or scope of the patent with anticompetitive effect.68 In 
the Senza-Gel Corp. v. Seiffhart opinion nine months later, Judge Markey retreated from his earlier decision, noting in a 
footnote that while modern economic theory would suggest bringing patent misuse in line with antitrust law, any change 
would have to await action by the Supreme Court or Congress.69 In 1988, the Senate tried to do just that, passing a bill that 
would have prohibited a finding of patent misuse unless the patent holder’s actions violated antitrust laws.70 The language 
was dropped, however, from the final version of the Act.71 
  
Despite these failed efforts, a Federal Circuit panel in the 1992 Mallinckrodt, Inc. v. Medipart, Inc. case returned to the 
language requiring anticompetitive effect for a finding of patent misuse.72 The decision cited the Windsurfing case, ignoring 
its later retraction in Senza-Gel as well as the failed Congressional effort.73 Later panels have tried to harmonize Mallinckrodt 
with earlier precedents, leaving a *302 confused doctrine which recites the mantra that patent misuse is a broader wrong than 
antitrust law while essentially applying antitrust law.74 
  
The Federal Circuit’s reluctance to resolve disagreements also appears in the written description doctrine.75 In recent decades, 
the Federal Circuit has identified within the disclosure doctrines of patent law a separate written description doctrine.76 The 
doctrine has caused considerable consternation as courts and litigants have tried to understand the logic for the doctrine as 
well as the contours of it.77 In 2002, a government brief noted in a polite understatement that “[a]lthough this Court has 
addressed the ‘written description’ requirement of section 112 on a number of occasions, its decisions have not taken a clear 
and uniform position regarding the purpose and meaning of the requirement.”78 
  
The Federal Circuit had an opportunity to address the issue in 2004 in an en banc petition for the case of University of 
Rochester v. G.D. Searle & Co., which had applied the written description doctrine.79 The court refused to take the case en 
banc, and the denial produced five separate dissenting and concurring opinions arguing over whether the doctrine should 
exist and what its contours should be.80 
  
Problems in the Federal Circuit are not surprising. In fact, they are structurally predictable. The Federal Circuit cannot benefit 
from the balancing effects that may occur with multi-circuit consideration of the same issues. While any isolated court is at 
risk, a court with a primary focus on scientific cases is particularly vulnerable. Courts can easily lose themselves in the 
technical aspects of the cases, which provide camouflage for the failure to resolve issues or to resolve *303 them in a rational 
manner. In addition, the parties tend to shroud themselves in jargon, which can obscure the issues at hand for both the Federal 
Circuit and for the Supreme Court justices who might consider wading into the issues. 
  
Supervision can ameliorate the problems of isolation, but there is a limit to the amount of energy the Supreme Court can 
devote to one circuit. Although the Court has recently begun to accept a number of appeals from the Federal Circuit, it has 
taken decades for the Court to engage extensively with Federal Circuit doctrines,81 and the Supreme Court cannot single 
handedly compensate for the structural inadequacies of the Federal Circuit design. In short, courts that must engage in 
scientific analysis should be integrated, not isolated. 
  
The need to encourage a common language of communication and our experiences with the Federal Circuit should cast doubt 
on recent legislative proposals, such as a recent bill to create separate intellectual property courts82 and a bill to allow district 
court judges to defer patent cases to colleagues considered better-versed in patent law.83 These legislative proposals echo 
other calls in recent years to create specialized tribunals including drug courts, community courts, mental health courts, and 
domestic violence courts.84 
  
Such moves are likely to fuel the temptation to obscure difficult issues in a blaze of technical terms. The goal should be to 
encourage translation of scientific terms into understandable concepts, rather than to indulge jargon by creating its own 
forum. 
  

*304 IV. Conclusion 

Nowhere is the process of interpretation more difficult than where law and science interact in the form of drafting and 
interpreting patents. The multitude of unfamiliar terms and concepts exacerbates the problems inherent in developing 
appropriate legal doctrines to encourage scientific innovation. Where the legal system must interact with science in this 
challenging manner, we should move towards speaking in a common language, one that will be susceptible to the process of 



 

 

interpretation and adaptation that is essential to law. Whenever possible, we should avoid the creation of languages and 
forums that are insulated from the common discourse. 
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